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MnxtBÒ ^atM (Eourt nf A{i|ifalja 

FOR THE SECOND CIRCUIT 
Dock#» No. 74-1728 


Robert Shbrioan, 
— against — 


Plaintiff, 


Gaspare DiGiorgio, LPI Traxspopt Ck>RP., 
and PRPsi-CoUA, Inc., 

Dcfendantg, Third Party 
Plaintiffg-AppellantM, 

— (tgainat — 

United States of America, 

Third Party Defendant-Appellee. 


BRIEF FOR THE APPEUEE 


Proliminary Stotomont 


On March 29, 1974, thc United Stale, Dfatrtct Conrt for 
thè Extern l)i«trlet of New York (Tracia, J.), he Declaion 

n !»«.’' «cUon a^ain,t thè 

United States, eiuplo.ver of tlie plaintiff. 

The injnred plaintiff waa a government eniployee on 
government business who, on December 27, 1971, was rìdina 
on thè passenger side of a government vehicle driven by 
another government employee when thè vehicle waa involved 
in an accident with a truck. 



The defendanU-third party plaintiffa are thè driver of 
thè truck, thè owner of thè truck, and thè cori>oraiton whoae 
product was being carried in thè truck. 

The United States haa already paid ite injured employee 
over 122,500 under thè Federai Employeea’ Ck>mpen8atiou 
Act 

The Court diamiaaed thè third party cumplaint and held 
that thè ezcluaivity aection of thè Federai Employeea’ Com- 
penaation Act revokea thè conaent of thè United Sta tea to 
he aued by third party plaintiff for contribntion under thè 
Federai Tort Claima Act. 

The Court alno held that there ia no baaia for indemnity 
becanae thè third party defendant United Statea had no 
independent duty or relationahip to thè third party plain¬ 
tiffa 

On Aprii 26, 1974, thè Clerk of thè Diatrict Court iaaued 
a flnal judgment purauant to thè Court’a Aprii 24, 1974 
certificate under Buie 54(b) of tha Federai Rulea of Civil 
Procedure. 

From thia final judgment, defendanta-third party plain¬ 
tiffa bave taken thia appeaL 

Statement of Faets 

Robert Sheridau, a U.S. Food and Drug Adminiatration 
OS-7 Management Intem, waa injured ’ when thè Generai 

‘ In an aflidavit Aled with thè Diatrict Court on February 5, 
1974 aa an ezhibit to thè Govemment’a memorandum of law ac- 
companying ita motion to diamias, thè Director of thè Office of 
Federai Employeea’ Compenaation atated that: 

110,682.47 had been paid for medicai expenaea aa of 
Aprii 14, 1972; 


[Footnote eontinued on foUowing page) 
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Services Administration vehicle in whieh he was riding on 
thè pasaenger side was involved in an accident with a truck 
at thè Van Dam exit of thè Long Igland Expressway at 
about 10:30 A.M. on December 27, 1971. Sheridan waà ac- 
companying a GS-11 Senior Inspector of thè Food and 
I rug Adrainistration who was driving from inspection point 
to inspection point. 

By compluint date,! July n, 1972 , thè injured Robert 
Sheridan brought a tort action in thè Supreme Court, 
County of Kings, against Gaspare DiGiorgio, thè driver of 
thè truck, LPI Transport Corp., thè owner of thè truck 
a^ad Pepsi-Cola, Ine., whose syrup thè truck was carrying.’ 
The defendants’ answer was dated July 19, 1972 . 

In a third party complaint dated September 21 1972 
defei.,I.„t, DIOiorglo, LPI Tra»,port Corp, and Pepri! 
Cola inipleadod Ilio OB II Menior Inaimctor and Bobert 
Sheridan (16a), alleging in part; 

“That (he contact between said vehicles was caused 
Hflely by thè negligence of thè third party defendants 
• . (3rd party compì. TWELPTH) (17a) ; 

“said damages were sustained by reason of thè sole 
. . negligence . . . by thè plaintifif and third-party 
defendants ...” (3rd party compì FIFTEENTH) 
(18a) ; and 

“if any judgnient is recovered . . . by thè plaintiff 
against . . . defendants they will be damaged thereby 


12,743.54 in compensstion for temporary total and tem- 
porary partial diaability had been paid aa of Aprii 14, 1972; 

co®P«n“tion for permanent partial dis- 
ability had been paid for thè period Feb. 28, 1973 to Jan 
30, 1974, for 11% permanent Iosa of thè use of thè righi 
arm and 5% permanent Iosa of use of thè right leg; and 
further detenninations and compensation continued. 
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and thè plaintiff and third-party defendanta will be 
primarily liable therefore” (3rd party compì. FIF- 
TEEXTH) (18a) ; with thè prayer demanding 

‘*that.. . defendanta bave jndgment over and againat 
thè plaintiff and/or tbird-party defendanta for thè 
amonnt of any rerdict or jndgment, or portìon there- 
of . . . ” (3rd party compì WHEBEFOBE) (18a). 

By October 10, 1973 thè entire caae had been removed 
to thè United Statea Diatrict Court, Eaatern Diatrict of 
New Yoiic, and thè United Statea had been anbatitnted for 
thè 08-11 Senior luapector aa a third party defendant (62a- 
54a). 

In reaponae to a motion initiated by thè United Statea 
on Jannary 18, 1974, thè Diatrict Court ordered Bobert 
Sheridan diamiaaed aa a third party defendant and gare 
thè United Statea leave to aerre and file an amc nded anawer 
in place of ita originai anawer (65a-l-65a-2) (55a and 56a). 

The United Statea aerved and filed ita amended anawer 
on Jannary 28, 1974, atating aa ita Third Defenae: 

**The third-party complaint falla to atate a complaint 
npon whicb relief can be granted aa thè ezclnaive 
liability of thè United Statea of America ia under 
thè Federai Employeea Compenaation Act, 5 U.B.C. 
S8116(c)” (66a-67a). 

By Notice of Motion dated Februaiy 1, 1974, third party 
plaintiffa moved to diamine thia third defenae (88a-69a). 
On February 5, 1974 thè United Statea applied under Buie 
12(d) Federai Bnlea of Civil Procedure for thè Court to 
bear and determine ita Third Defenae (72a-73a). 

In a March 26, 1974 Deciaion and Order, thè Court dia¬ 
miaaed thè third-party action (74a-83a), and on Aprii 24, 
1974 iaaned a Buie 54(b) certificate directing that a final 
jndgment be entered (87a). The Clerk iaaued thè final 


< 



judgluent OD Apri] 26, 1674 (88a), .„d Ihi. ,pp«i] w„ 
taken by third party plaintitfH (89a-90a). 

In ita Deciaion and Order, thè Diatrict Court held that 

‘‘thè Governiuent’a immunity froin auit under PECA 
Fedcrally created and thè dimenaiona of that ex- 
eniption must he meaaured by federai rather than 
Htate atandarda” (App. 77a) ; 

and that 

“thè excluaivity aection of FECA . . . revokefa] thè 
conaent of thè United Statea to be aued for contribu- 

and alao that aa 

third-party pUintiffa 
and thè Government bere ariaea aolely from thè cir- 
cumatancea of thè accident itaelf. There a» no 
other connectiona between thè partiea which might 
previde he neceaaary linkage to eatabliah an in- 
dependent duty or relationahip,” 

and therefore there ia no indemnity (81a-82a). 


argument 

POINT I 

Th« liability of tho United Statos to third porsons 

to kT Employ.»' Comp.n6otioif>to It 

to be resolved ot o motter of Federai iow. 

Apijellanta argue that thè Fe<Ieral Tort Claima Act re- 

immunity of thè United Statea 
te ^Ived by thè law of thè State of New York, thè law 
of thè place where thè accident occurred. (Appellaita’ brief 
pagea 8-10, 14 & 16.) 
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Siuce thè Federai Employeee’ Compensation Act U a 
federallj created immuiiity proTiaion, 5 U.8.C. 8116(c), thè 
extent of thè immanity must be reeolred as a matter of 
federai law by thè federai coarta. Traveler$ Inturanoe Co. 
V. United Biotte, 493 P.2d 881, 883 (3d Gir. 1974) ; Newport 
Air Park, Ine. v. United States, 419 F,2d 342, 347 (lat dr. 
1969). Bee, ateo, Jayaou, HANDLING FEDERAL TOBT 
CLAIMB 164 (1972). 

Whenever thè federai coarta bave been faced with thè 
qaeatioo aa to whether a particalar federai Act makea thè 
United Btatea immane from aait, thè qaeation haa been 
reaolred aa a matter of federai law, following thè direction 
of thè Bnpreme Court that 

‘'[I]t ia thè daty of thia Court to attempt to flt thè 
. . . Act aa intelligently and fairly aa pooaible into 
thè entire atatatory ayatem of remediea againat thè 
Government to make a workable, conaiatent, and 
eqaitable whole.” Feres v. United States, 340 U.B. 
136, 139 (1950) ; and Johansen v. United States, 342 
U.B. 427, 432 (1962). 

Bee, also, Patterson v. United States, 359 U.B. 495 (1959) ; 
Noga V. United States, 411 F.2d 943 (9th Cir. 1969), ceri, 
denied, 396 U.B. 841 (1969) ; Granade v. United States, 356 
F.2d 837 ( 2d Cir. 1969), ceri, denied, 385 U.B. 1012 (1967) ; 
and 84 A.L.B.2d 1059 (1962). 
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POINT II 

Th« exclusivity provition of th« Filerai EmplovMs' 
Compensotion Ad (5 U.S.C. §8116(c)) prohibift o 
third party adion in this cosa agoind tha Unitad 
Statas for contribution or indamnity. 

(d: 

The court» bave couHiHtently held that thè United Btatea 
cunnot he aued directly by a governuient euiployee for hia 
peruonal injuriea. Qranade v, United tétateg, 356 F.2d 837 
(2d Cir. 198»), veH. denUd, 385 U.8. 1012 (1967) ; Noga v. 
United States, 411 F.2d 943 ( 9th Uir. 1969), ceri, denied, 
396 U.H. 841 (1969) ; Leahy v, United States, 160 F. Snpp. 
519 (E.D.N.Y, 1958) ; and IJeVos v. United States, 121 F 
8upp. 514 (E.D.N.Y. 1964). 

In United States v. Yellotc Cab Co., 340 U.8. 543, 557 
(1951), thè Supreme Court held that thè Federai Tort 
Claima Act “carriea thè Government’» conaent to be «ned 
... a» a third party defendaut.” 

The que«tion ia, therefore, whether thè excluaivity aection 
of thè Federai Enjployeea’ Compenaation Act revokea thè 
conaent of thè Government in thè Federai Tort Claima Act 
to be aued a» a third party defendaut. 

( 2 ): 

The intent of Congrea» to make thè United State» im¬ 
mune from a third irnrty action through thè nae of thè ex¬ 
cluaivity aection of thè Federai Employeea’ Compenaation 
Act ia demonatrated by thè legialative hiatory of thè Act. The 
originai bill (H.R. 3191) amending the Fefleral Employeea’ 
Compenaation Act waa changed in the Senate from legiala- 
tion conceming 

“the remedy afforded to any peraon’’ 

to legialation conceming 

“the liabilùy of the United State».’’ 




Bill as reported 
to Beliate, H.B. 3191, 

95 Ck>ng. Ree. 13606 
(Sept 30, 1949). 

The remedy afforded to anj 

penon 


Act: Sec. 201 of Federai 
Employees’ Coinpenaation 
Act Amendmenta of 1949, 
63 Stat. 854 at 861. 


The liability of thè 
United States 


under thia Act 
with reapect to 

hia own 


under thia Act. 
with reapect to 



uf an employee 

ahall he 

ahall he 

thè 


exclnaiTe 

exclusive 

remedy againat 


and 

and 

he 


ili place of 

in place of 


to thè eniployee, 

liia legai repreaentatire, 

apouae, 

dependenta, 

nezt of kin, and 

anyone otherwise entided 

to recover damagea from 
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(he United States . . . 
ou uccuuut of such injury ... 

in any 

direct judicial proceedingB 
in a civil action . . . 
or by proceedingg . . . 
under any Federai tort 
liability statate . . . 

The bill as nioditle<l in thè Senate enipbusiaed thè liabil¬ 
ity of thè United States towards anyone. Liability with re- 
spect to thè injury of a government employee waa made 
“exclusive and in place of all liability of thè United States 
to , . . anyone , . . entitled to recover damages from thè 
United States on account of such injury.”* 

Other legislative history shows a desire by Congress to 
make thè remedy under thè Federai Employees’ Compensa- 
tion Act thè exclusive remedy. 8. Bept. No. 836, 81gt Gong., 
Ist Sess. (1949), 1949 U.8. Code Congressional and 
Administrative News 2126; H.R. Bept No. 729, 81st 
Gong., Ist Sess. 5, 15 (1949) ; Testimony by Oscar Ewing, 
Federai Security Agency Administrator in Hearings Beforé 

•In Weyerhaeuser S£. Co. v. United States, 372 U.S. 697, 
601 (1963), thè Supreme Court said of thè exclusivity section of 
thè Federai Employees’ Compensation Act: 

“The purpose of J7(b), added in 1949, was to establish 
that, as between thè Government on thè one hand and ita 
employees and their representatives or dependents on thè 
other, thè sUtutory remedy was to be exclusive. There is 
no evidence whatever that Conaress was concerned with 
thè rights of unrelated third parties. . .” 

The language of Weyerhaeuser is difBcult to reconcile with 
thè legislative history of thè exclusivity section of thè 1949 amend- 
ments to thè Federai Employee’s Compensation Act. 96 Cong 
Ree. 13606 (Sept. 30, 1949). 


of 

thè United States . . . 
ou account of such injury 
where such liability 
is determined by 

direct judicial proceedings 
in a civil action . . . 
or by proceedings . . . 
under any Federai tort 
liability statate . . . 


« 
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thè Sabcommittee of thè Senate Committee on Labor and 
Public Welfare 9, 53-64 (Jane 13, 1949); Testimony by 
J. Donald Kingeley, Acting Adminietrator, Federai Security 
Agency, in Hearing» Before a Special Subcommittee of thè 
Committee on Education and Labor, House of Representa- 
tives, Slst Gong., Ist Seas. on H.B. 3191, 26 (Aprii 11. 
1949). 

The legislative history also demoustrates tbat thè pur- 
pose of thè exclnsivity provision of thè Federai Employees’ 
Compensation Act is to create savings to thè United States 
both in damages recovered and in thè expense of bandling 
lawsoits; that is, to replace needless and expensive litiga- 
tion with measured jusUce. 8. Rept No. 836, Slst Gong., 
Ist Sess. (1949), 1949 U.8. Code Congreseiotial and Ad- 
minittratìre Netcg 2136 ; Testimony by Oscar Ewing, Federai 
Security Agency Administrator in Hearings Before thè Sub¬ 
committee of thè Senate Committee on Labor and Public 
Welfare, 64 (June 13, 1949) ; See alto, H.R. Rept. No. 729, 
Slst Gong., Ist Sess. 54 (1949). 

( 8 ) 

The exclusivity section of thè Federai Employees’ Com¬ 
pensation Act was worded thè same as thè exclusivity sec- 
tions of thè Longsboremeu's and Harbor Workers’ Act and 
thè New York Workmen’s Compensation Law. (Testimony by 
J. Donald Kingsley, Acting Administrator, Federai Security 
Agency, in Hearings Before a Special Subcommittee of thè 
Committee on Education and Labor, House of Representa- 
Uvee, 81st Gong., Ist Sess., on H.R. 3191, p. 25 (Apr. 11, 
1949).) 





In 1949 theae atatuteii read aa foUowa: 


FECA of 1949 

LUWA 

N.y. WORK. COMP, 

§201 

§5 

L. §11 

63 Stat 861 * 

44 Btat 1426* 


The liability of 
thè United Btatea 

The liability of 

The liability of 

. . . 

an employer . . . 

an employer 

ubali be 

ubali be 

ubali be 

excluaive, and 

excluaive, and 

excluaive, and 

in place, of 

in place, of 

in place, of 

all 

all 

any 

other liability . . . 

other liability . . . 

other liability 
whataoever. 

to 

to 

to 

thè 

thè 

uucb 

employee . . . 

employee . . . 

employee . . . 
or 

und 

and 


anyone 

anyone 

anyone 

otberwiae entitled 

otberwiae entitled 

otberwiae entitled 

to 

to 

to 

recover damagea 

recover damagea 

recover damagea 

from 

from 

Huch employer 



at 

at 

eummon 

thè United Btatea 

law or 

in admiraltjr 

law or 
otberwiae 

on acconnt of 

on acconnt of 

on acconnt of 

Buch injnry . . . 

unch injnry . . . 

uiich injnry 


in any direct 
jadicial 
proceedinga 
in a civil action 
or in admiralty, 
or by proceedinga . . . 
under any Federai 
tort liability 

atatnte . . . [Footnotee begun on following page] 



The cium interpreting these statutee barred an action 
for contribuUon. They alao barred an action for indemnity 
anieas thè United Statea owed an independent duty to thè 
thlrd party.* See Burrit v. American Chicle Co-, 120 F 2d 
218 (2d Gir. 1941) ; Prueteri v. United States, 76 P. Snpp. 
667 (E.D.N.Y. 1947); Calvino v. Pan Atlantic 8.8. Coro 
29 P. Bnpp. 1022 ( 8.D.N.Y. 1939) ; Alloco v ulf OH Coro 

^ Monroe Cty,, 1945); Barbara y. 
Stephen Bansom Ine., 191 M. 957, 79 N.Y.S.2d 438 (Spec. 
Tenn Kinga Cty., 1948) ; Oorham v. Aroms, 76 N.Y.S 2d 850 
(Spec. Terni N.Y. Oty., 1947). 

^ch of these caaea, federai and State, cited thè caae 
^ Westcheetcr Lighting Co. v. Westchester C.8.E. Coro 
278 N.Y. 175, 15 N.E.2d 567 (1938). In Westchester, an 
employer broke a gaa company'a gas Une and then negli- 
gently patched it, permitting gaa to earape and aaphyxiate 
hia employee. The employee’a adminiatratrix ancceaafully 
«ned thè gaa company for not making timely diacovery 
that gaa waa eacaping. The gaa company then aned thè 
employer demanding indemnity. 

The employer raiaed thè defenae that he could not be 
■ned by thè gaa company becauae he had provided work- 

»hown 

6 U.8C. |8iw“)! 

*Thia section bacarne 83 U.S.C. 1905 (a) in 1972 with amend 
,dd«l „ M U.S.C. , 906 (b). use, PX"Lw «"sut 

‘In indemnity full reimburaement is aought. and thè word 

involving a contrae! or a 
'ro® thè employer to thè third party 
Laraon, WORKMENS COMPENSATION, THIRD PARTY’^ Ar 
TON OVER AOAIN8T EMPIXJYER, « N.W.ax 

In contribution. ratable or proportlonal reimburaement is 
aought on account of’ thè injurj’. Larson at 419. 




inen’s compensation which had been paid to thè empioyee, 
and § 11 of thè New York Workmen’tj Coni{)en8ation Law 
made thie paynient thè exclusive liability of thè employer. 
The employer argiied that thè gaa company waa trying to 
collect damages from thè employer “on acconnt of’ thè 
employee’a injury. 

The New York Court of Appeais aaid that thè gaa com¬ 
pany waa not suing for damagea “on acconnt of” thè 
employee’a death, but waa aaaerting thè gaa company’a own 
right of recovery for breach of an independent duty or 
obligation owed by thè employer to thè third party (thè 
gaa company). (The independent duty of thè employer to 
thè gaa company waa thè duty to properly seal thè gaa pipe 
after thè employer fractured it, and thua prevent thè eacape 
of gaa.) 

It ia thia concept, indei>endent duty by employer to third 
party, which ran through thè caaea in effect at thè time 
thè ezcluaivity aection of thè Federai Employeea’ Compenaa- 
tion Act wua being enacted. It ia well aettled that if there 
ia no independent duty of thè employer to thè third party, 
then there ia no recove^.* 

Thia lack of auy avermeut or ahowing or poaaibility of 
independent duty by tht> third party defendant employer 
United States to thè thi-d party plaintifT, in |)art canaed 
thè Diatrict Court (Travia, J.) to diamiaa thè third party 
action : 

“[T]he nexuH exiating l>etween thè third-party plain- 
tiflfa and thè Government here ariaea aolely from thè 

• Indemnity is also available when there ia a contractual re- 
lationahip, expreea or implied, between thè third party plaintiff 
and thè third party defendant. See, Larson. WORKMEN’S COM- 
PENSATION: THIRD PARTY’S ACTION OVER AGAINST 
employer, 66 N.W.U.L. Rev. 351 (1970). There is no hint 
that thè third party plaintiff claims in thia automobile tort action 
that there waa or could bave been a contractual relationahip. 



circuinsUncef! of thè accident itself . . , [t]here are 
no other connections between thè partie» which might 
provide thè neceaaary linkage to esUblish an inde- 
peodent dnty or relationship” (81a-82a). 

(4) 

Fourteen yeare elapsvHl before thè Supreme Court flrat 
interpreted thè exclusivity section of thè Federai Employeea’ 
Compensation Act 

Dnring this period thè New York federai and state court* 
held that thè exclusivity section of thè Longshoremen’s and 
Harbor Workera’ Act and thè New York Workmen’a Com- 
pensation Law immunixed an employer from any liability 
“on ^onnt of” an employee’g injury. The courta held that 
any liability of an employer to a third peraon in a third 
party action could only be baaed on thè breach of an inde- 
pendent duty to thè third peraon.’ 


Prepann g thè way for a Supreme Court interpretation 


Lttien v. Haenn Ship CeUing & RefitUna 
C«»rp., 842 U.S. 282 (1952); LoBue v. United Statee et al 188 
^ v. Marra Eroe., 186 F.2d 134 

Or a/. 182 F.2d 322 

1M9) ; r <2d Cir. 

V. Compagnie Marttime Belge, 304 N.Y. 314 107 

N.E.2d 463 (1962) ; Edward* v. Sophkireh Holding Corp 280 
A^. 168, 112 N.Y.S.2d 219 (l»t Dept. 1962). a/d ^’nY 
860. 109 N.E.2d 717 (1962); re6or v. Stewart 277 AD 1075 

1^. 284 N.Y.32d 39 (Spec. Terni, Queens Cty., 1962)- 
Tuffarello v. Bne R. R. Co.. 33 M.2d 1040. 266 ?^.S.2d 8^ 

^^2), aff’d 17 A.D.2d 484 286 
N.Y.S.2d 603 (1962), aff’d, 13 N.Y.2d 1046, 246 NYS2d' 769 
106 N.E.2d 464 (1963); Tuffarellc v. E„e R. H Co ^iL 
688 211 N.Y.S.2d 861 (Spec. Temi. Na.«u Cty., 1961); afj 

(Ct CL 196n “■ N.Y.S.2d 895 
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uf thè Federai Employeea’ Compensation Act’a exclnaiTity 
Mection waa thè Third Circuit opinion in Drake v. Treadwell 
Comtruotion Co., 299 F.2d 789 (3d Gir. 1962). In a diTer- 
8ity case from a United States Diatrict Court in Pennsyl¬ 
vania involving thè exploaion of a ateel tank negligently 
fabricated by Treadwell and reaultaut injnry to a govem- 
ment eniployee, Treadwell impleaded thè United Statea, 
clainiing contribution or indemnity for over 910,000. The 
Third Circuit held that if thè action waa a tort claim 
againat thè United Statea, a joint tortfeaaor, thè Federai 
Eniployeea’ Compenaation Act’a exclnaivity aection barred 
thè proceeding. 

Cited aa authority for thia conclnaion waa an earlier 
Xinth Circuit opinion in Uniteti State» v. Weyerhaeuser 8.8. 
Comjmny, 294 F.2d 179 (9th Cir. 1961). The Weyerhaeuser 
und Treadwell caaea reached thè Supreme Court at about thè 
aame time. 

Weyerhaeuser waa decided flrat in Weyerhaeuser 8.8. 
Company v. United State», 272 U.S. 697 (1963). Thia waa 
u maritime colliaicm case in which a govemment employee 
on an Army dredge waa injured in a colliaion between thè 
dredge and Weyerhaeuaer’a veaael. The colliaion occurred 
aa u reault of thè mutuai fault of both veaaela. 

Belying on their language in The Chattahoochee, 173 
U.S. .")40, 603 (J899K where they held that 

“thè full w ojK* of thè divided daniagea rule must pre- 
vail over a atatutory proviaion which . . . limited 
thè liability of one of thè ahipownera with reapect 
to an element of damagea iiicurre<l by thè other 
in a mutuai fault colliaion”, 

thè Supreme Court held that thè scope of thè divided dam- 
agea rule in mutuai fault colliaiona ia unaffected by thè 


Federai Epplojeee’ Compeneatioii Act’e excloalTity prò- 
vlalon. The Ckjurt went forther. Am to thè Federai Em- 
ployeea' Compenaation Act'a excloaiyity proviaion, thè Court 
aaid: 

“There ia no evidence whatever that Congreaa 
waa concemed with thè righta of unrelated third 
partiea, ranch leaa of any pnrpoae to diaturb aet- 
tled doctrinea of admirality law affecting thè rau- 
tiial righta and liabilitiea of private ahip-ownera 
in colliaion caaea” p. 601. 

Finally, thè Court reraanded thè Drake v. Trtadwell Con- 
Mtruction Company caae, ««6 nom., Treadwell Conttruction 
Company v. United States, 372 U.8. 722 (1963), “to thè 
United Statea Diatrict Conrt for thè Weatem Diatrict of 
Pennaylvania for fnrther conaideration in light of Weyer¬ 
haeuser Bteamship Co. v. United States.”* 


•The United States Diatrict Court for thè Western Diatrict 
of Pennsylvania on rentand did allow contribution by thè United 
States. Murray v. United States, 406 F.2d 8161, 1864 n. 12 (D.C. 
Clr. 1968); HaH v. Simons, 228 F. Supp. 109, 111 n. 1 (E.D. 
Pa. 1968). No later court opinion makes mention of thè posai- 
biUty that thè Diatrict Court on remand ordered payment by thè 
United States to Treadwell on thè basis that thè United SUtes 
owed an independent duty to Treadweli to use ita tank in a 
non-neyligent manner. 

In most jurisdictions, contribution requires joint liabiUty to 
thè injured employee. If thè employer’s liability to thè employee 
is destroyed by thè exclusivity provision of Workmen’s Compen- 
sation statutes then there cannot be contribution. Pennaylvania 
haa a different mie, and atands alone with ita mie that contribu¬ 
tion between joint tortfeaaors dependa upon Joint negligence 
rather than joint liability. EUton v. Industriai Lift Truck Co.. 
240 Pa. 97, 102 n. 2, 216 A.2d 818, 820 n. 22 (1970). 
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Mimt recently, however, in Cooper Htecedoring Co., 

Ine. V. Kopke, - U.8. - (1»74), 94 8. Ct. 2174, thè 

Hupreme C'ourt apparently rejected ite language in ^\'eyer^ 
haetuer. Cooper involved thè excluaivity aectìon uf thè Long- 
Hhoremen’a and Harbor Workerg’ Act, 33 U.8.C. §906(a), 
a tMH'tioii clone in wording to thè exclunivity aection of thè 
Federai Employeea’ Compensation Act, 5 U.8.C. §8116(c). 
The 8apreme Ck>art pointed out that there waa a well 
eatablished maritime mie allowing contribntion between 
joint tort feaaora, bnt in dida explained that in an action 
in which thè third party defmdant ia thè employer of thè 
plaintiff, thè exclnaiTity aection of Longahoremen’a and 
thè Harbor Workera’ Act bara contribntion by thè employer 
to thè third party plaintiff.* 


( 6 ) 

The prece<iiiig urgnnient han aiialyzecl thè effect of thè 
excluaivity aection of thè Federai Employee’a ('ompenaatioii 
Act and ahnilar Htatuten on tlie ÌRaue of thè liability of an 
employer to a third party. It ìk thè poaition of thè Gov- 
(‘rnnient that thè United Ktatea can only be liable where 
there ìh an expreaa or implied contract, or an independent 
duty by thè United 8tateH to a thirtl party plaintiff. Aa 
none ia preaent in tliia cane, there exiata no baaia for thia 
third party action. 

* Two cases involving thè liability of an employer to a third 
party bave previously been decided in thia Circuit. In Sehwartz 
V. Compaffnie General Traneatlantique, 405 F.2d 270 ( 2d Gir. 
1968), a case involving an immigration ìnspector injured on a 
■hip in New York, this Court held that there could be no re¬ 
covery againat thè United Statea. 

And in Kantlehner v. United State», 279 F. Supp. 122 (E.D. 
N.Y. 1967) thè Diatrict Court applied 111 of tte New York 
Workmen’a Compenaation Law, thè law on which 6 U.S.C. 8116(c) 
is baaed, to an aircraft accident. Stating that an employer ia not 
a “joint tortfeaaor’’, thè court held that payment under thè 
Workmen’a Compenaation Law conatituted a complete defenae to 
a third party claima for contribntion. 
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The languajte of thè Supreme Court in Weyerhaeu$er 
and ita action in Treadvoeìl bave been rejected by all federai 
courta but oiie. They bave handled thè queetion of liability 
in different a'aya, naing in a contradictory manner «uch 
labela aa “contribution,” “indemnity”, and “independent 
duty,” Conaequently, thè Thlrd Circnit haa characteriaed 
thè atete of thè law aa in “hopeleaa conflict.” Trav>hT$ 
Insurance Company v. United States, 493 F.2d 881 (3d Cii 
1974). 

With thè exception of thè Fourth Circuit, thè Courta 
agree that there ia no contribution by thè employer United 
Statea to a third party when there ia a liability for pay- 
ment of beneflta to a federai employee. The conflict in thè 
caaea ariaea only aa to thè liability of thè United Statea 
for indeirmity. 

Canea holding that there ia no contribution are: New- 
pori Air Park v. United States, 419 F.2d 342 (lat Cir. 
1969) ; Maddot v. Cox, 382 F.2d 119 (8th Cir. 1967) (armed 
forcea peraonnel under Feres doctrine) ; and liusey v. Wash¬ 
ington, 225 F. Supp, 416 (D.D.C. 1964). 

Caaea holding that there ia no contribution or tort in¬ 
demnity are: Travelers Insurance Co. v. United States, 
Wien Alaska Airlines v. United States 375 F.2d 736 ( 9th 
Cir. 1967), ceri, denied, 389 U.S. 940 (1967); United Air¬ 
lines V. Weiner, 335 F.2d 379 ( 9th Cir. 1964), rert. dis- 
missed sub nom., United Airlines v. United States, 379 
U.S. 951 (1964); Keisel v. Buckeye Donkey Bali, Ine. v. 
United States, 311 F. Supp. 370 (E.D. Va. 1970) (armed 
forcea peraonnel and Feres doctrine) ; Scarbrough v. Mor- 
rovo Transfer Co., 277 F. Supp. 92 (E.D. Tenn. 1967) ; and 
Drumboole v. Electric & Power Company ’ United 

States, 170 F. Supp. 824 (E.D. Va. 1959) (armta forcea 
peraonnel and Feres doctrine). 

Caaea which indicate that indemnity may be allowed are : 
Wellington Transportation Co. v. United States, 481 F.2d 
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10 (6tL (ir. 1973) (ariue«I forces perHonnel & Fere» doc- 
triiie) ; ami Murray v. United Htate», 405 F.2d 130 (D.C. 
Cir. 1968). 

The Fourth Cin-uit in thè exception. In Wallenius lire- 
men O.m.b.ff. v. United State», 409 F.2d 994 ( 4th Cir. 1969), 
reti, denied, 398 U.8. 958 (1970), a U.8. Department of 
.\gricnltnre inapector fell off thè accommodation ladder ot 
a flhip in Virginia. The court discuasion stated that in- 
demnity had been allowed in at least three aitnations: 

1. When there ìh a contrai-tual duty of an employer to a 
thini party. Ryan Htevedoriny Co. v. Pan Atlantiv 
Steam»hip Corp., 350 U.8. 124 (1956). 

2. When a mie of law governa thè relationahip betweeu 
all employer and a third party* Weyerhaeuner 
Steam»hip Co. v. United State», 372 U.8. 597 (1963). 

3. When there are other tyiiea of obligationa. Treadtrell 
Conetrurtion t'o. v. United State», 372 U.8. 772 
(1963). 

Thi* Court in Walleniu» fouiid fnun Weyerhaeueer» lau- 
guage and thè mie of ejimdein yeneri», that thè excluaivity 
aection of thè Feileral Employeea’ Compeiiaation Aet ap- 
plieii only to thoae tonneoteii to and cloaely relateil to 
thè governinent employee lieoauae they beneflt frolli thè 
reineily of workmen’a eoniiienaation, but third party tort- 
feaaora do not. The Court then atated that 

“thè lietter rute ìh that which reata thè right of in- 
demnity upon violatioii of a duty of care to thè iu- 
jureil perHon rather than iifMin tort ‘liability’.” 409 
F.2d at 998. 

ThuH. thè Fourth Circuit Heema to adopt thè l’enHylvania 
concept of joint negligence (duty) rather than joint liability. 
When tlie b'ourth Cin-uit afieaicH of indemnity in thia coni- 
text it aeema to 1k‘ apeaking of what thè other courta cali 
contribution. 



AdoptioD by thè Fourth Circuit of thè concept of “duty 
of care» conflict* witb thè legislative hiatory of thè exclu- 
aivity aeetiou of thè Federai Employeee’ Compenaation Act, 
6 U.8.C. § 8116(c). The diacuaaion by thè Bupreine Court 
in Cooper Steredoring Co. Ine. v. Kopìee, — U.8. — (1974), 
49 8.Ct 2174, «peaka io terma of thè employer’a liabiUty 
and thè Umitationa on thia liability provided by thè law. 
The Court doea aot apeak or hint of a standard of duty 
to thè employee. 8ee alto, H.R Eept. No. 92-1441, 92nd 
(^ng., 2d 8eaa (1972), 1972 United Statet Code Congret- 
tional and Adminùtrative Newt 4698-4720, conceming thè 
1972 amendments to thè Longshoremen’s and Harbor Work- 
era’ Act. 

( 6 ) 

Appellauta argue that N.Y. Veh. A Trafflc L. § 888 ( Mt- 
Kinney'a 1970) ’• and Dole v. Dote Chemical Co., 30 N.Y. 
2d 143, 2al N.y.8.2d 382, 282 N.E.2d 288 (1972), impose 
thè liabilitj of 8 driver on thè owner of a vehicle and create 
an independent duty on thè part of thè owner-employer 
United Btates to thè third party plaintiffa. 

In fact, under New York state law, thè statate making 
thè owner liable for injuries reaulting from thè driver’s 
n^iigence in operation of thè vehicle doea not eatoblish 
an independent duty to a thinl party. Under N.Y. Work. 
Comp. L. §29(6) (McKinney's 1973-1974 8upp.),“ any 
action la barred which ia dependent upon thè sanie claiiu 

‘•“1. Evflry owner of a vehicle ueed or operated in thla 
aUte shall be liable and reaponsible for . . . injurìea . . . reaulting 
from negligence in thè use or operation of such vehicle, in thè 
busineoa of auch owner or otherwiae, by any peraon uaing or 
operating thè asme wifì thè permiaaion, expreaa or implied of 
auch owner. ...” 

The rl^t to compenaation or benefita under thia chapter, 
ahall be thè excluaive remedy to an employee . . . when auch 
enciployee ia injured . . . by thè negligence or wrong of another 
ia thè asme employ.” 




uf uegligence for whirli thè Workuien'H Compenaation Law 
lia» provided an excliwive reinwly. tiee, Kcurh v. Jones, 4 
N.Y.2d 592, 176 N.Y.8.2d 628, 152 N.E.2d 63 (1958). 

In Dole thè exoliiaivit.v proviaion of N,Y. Work. Coiiip. 
L. §11 (McKinnej’a 1965) waa preaerred and only if thè 
third party defendant owed an independent duty to thè 
tlefcndant third party plaintiir «oiild a third party action 
l»e proper in a cane involving N.Y. Work, (’onip. L. § 11. 
The (\Hii-t in Dole at 30 N.Y.2<1 152 wan lareful to point 
out tliat thè defendant’a thir«l party action wa» “baaed on 
u xcparahlc legai entity of righta to Ije adjndicated froni 
thè action by thè . . . [plaintiff] againat it.” ** 

(7) 

Appeliauta urgue that it ia uiifair to them to permit thè 
United Htatea to he diamiaaed aa third party defendanta. 
(Àppellanta’ brief pp. 14-20.) The throat of thè argv -nent 
ia that thè United Htatea will realise a return from ita 
“workmen’a compenaation” and thè govemment employee 
plaintiff will get u doublé recovery, civilly and through 
“workmen’a compenaation.” 

Third party plaintiffa bave no baaia for a third party 
action for indeniniflcatiou, aa haa been ahown, becauae thè 
United Statea did uot owe them any independent duty. If 
they are free from fault they cannot be held liable and 
there conld not be any occaaion to aaaert an indemnity 
claim.“ 

” The Judicial Conference fails to mention thia independent 
duty by thè third party defendant to thè third party plaintiff 
when diacusaing Dole and contribution. 1974 McKinney’a Sea- 
aion Lawa of New York A-3 at A-23 (Pamph No. 1, Mar. 10, 
1974). 

" Panico V. Whiting Milk Co., 8S6 F. Supp. 816 (D. Maaa. 
1971) puta it beat. In an automobile caae, if thè third party 

(Footnote continued on following page] 




If third party plaintiffH are found by thè Court to be 
negligent and thè plaintiiT recovenj from thein, thè plaintiff 
guvernment employee is required by 5 U.8.C. § 8132 to 
return to thè United States all he received ininus reusonable 
attomey’s fees and coste of suit. The plaintiff does not 
enjoy a doublé recovery. 

The fact that thè Government could stand to recover 
almoBt all of its payment is obvious from thè face of thè 
legislation. Appellant’s challenge to this provision of thè 
statate cannot be directed to this Court.'* 

CONCLUSiON 

Th« judgment of tho District Court should bo 
crfRrmod. 

Bespectfully submitted, 

July 23, 1974 


David Q. Teages, 

United Statea Attomey, 
Eaatern Diatrict of New York. 


Raymond J. Dbarix, 

QBOBOK H. WBUìKR, 

Aaaiatant United Statea Attorneya, 
Of Counael. 


is free from fault thè third party cannot be held liable and there 
will not be any occasion to assert an indemnity claim. 

If thè third party is at fault (negligent) then there cannot 
be an indemnity claim as indemnity is available only to a party 
free of fault. 

“ The United States Attorney’s Office wishes to acknowledge 
thè invaluable assistance of Ms. Joan D. Mantel in thè preparation 
of this brief. Ms. Mantel is a third year student at thè New 
York University School of Law. 
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AFFIDAVIT OF MAILING 

STATE OF NEW YORK 

COUNTY OF KINGS 

EASTERN DISTRICT OF NEW YORK, sa: 


-L)£fìOEAU_jX^_AMUlUJSEN.-, being duly aworn, aaya that on thè _ 

day of-!Ìyl_y_l_974-^ I depoaited in Mail Chute Drop for mailing in thè 

U.S. Courthouae, Cadman Plaza Eaat, Borough of Brooklyn, County of Kinga, City and 

State of New York, -copies.-o£—tha-briei^-for-the--appalXse_ 

of which thè annexed ia a true copy, contained in a aecurely encloaed poatpaid wrapper 
directed to thè peraon hereinafter named, at thè place and addreaa atated below : 

Larkin, Wrenn and-Curaisky^-Jisqs-OJ Leary- & O'Leary, Esqs. 

11 Park Place -8a-^14-Sutphin Blvd. 

New York, New York—10007-Jamaica* New York 11435 


Swom to^before me this 
26 t'hdayof J^ly 

i <t4fy Kolic. S»t‘« SI K,w Yjrk 

Ar, 

Ou.-I.i.o I in Xin„ County 
-ommiiiion Exp,,,, Mjrcl. JD. IV/6 



.jLUr. 


DEBORAH J. AMUWDSEN ' 










SIR: 


Action 


No._ 


PLEASE TARE NOTICE that thè within 
will be presented for settlement and aifnw* 
ture to thè Clerk of thè United SUtes Dia- 
trict Court in hia office at thè U. S, Court- 
houae, 225 Cadman Plaza Eaat, Brooklyn, 

New York, on thè_day of__ 

19-- at 10:80 o’clock in thè forenoon. 

Dated: Brooklyn, New York, 

-- 19____ 


UNITED STATES DISTRICT C 
Eaatern Dia^rict of New Yo 



—Againat— 


United Statea Attomey, 
Attomey for_ 


Attomey for 


SIR: 

PLEASE TARE NOTICE that thè within 

ia a true copy of-duly entered 

herein on thè_day of_ 

- - in thè office of thè Clerk of 

thè U. S. Diatrict Court for thè Eaatem Dia- 
trict of New York, 

Dated: Brooklyn, New York, 

-, 


United Statea Attomey, 

Attomey for_ 

To: 


United Statea Attomey, 

Attomey for_ 

Office and P. O. Addresa, 

U. S. Courthouae 
225 Cadman Plt^za Eaat 
_Brooklyn, New York 11201 

Due aervice of a copy of thè within ' 

-j.-is hereby admitted. 

Dated : _ 


Attomey for 


Attomey for 


rpl'LC-8M-«-7S-7aiS 
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